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§4007.8

§4007.8 Late payment penalty charges.

(a) Penalty charge. Subject to the pro-
visions of §4007.13, if any premium pay-
ment due under this part is not paid by
the due date under this part, the PBGC
will assess a late payment penalty
charge as determined under this para-
graph (a), except to the extent the
charge is waived under paragraphs (b)
through (g) of this section. The charge
will be no more than 100% of the un-
paid premium. The amount determined
under this paragraph (a) will be based
on the number of months (counting
any portion of a month as a whole
month) from the due date to the date
of payment and is subject to a floor of
$25 (or, if less, the amount of the un-
paid premium). The penalty rate is—

(1) 1% per month (for all months) on
any amount of unpaid premium that is
paid on or before the date the PBGC
issues a written notice to any person
liable for the premium that there is or
may be a premium delinquency (e.g., a
premium bill, a letter initiating a pre-
mium compliance review, or a letter
questioning a failure to make a pre-
mium filing); or

(2) 5% per month (for all months) on
any amount of unpaid premium that is
paid after that date.

(b) Hardship waiver. The PBGC may
grant a waiver based upon a showing of
substantial hardship as provided in sec-
tion 4007(b) of ERISA.

(c) Reasonable cause waivers. PBGC
will waive all or part of a late payment
penalty charge if PBGC determines
that there is reasonable cause for the
late payment. Policy guidelines for ap-
plying the ‘‘reasonable cause’ standard
are in §§22 through 25 of the Appendix
to this part.

(d) Other waivers. PBGC may waive
all or part of a late payment penalty
charge in other circumstances without
regard to whether there is reasonable
cause. Policy guidelines for waivers
without reasonable cause are in
§21(b)(1), (b)(3), (b)(4), and (b)(5) of the
Appendix to this part.

(e) Grace period. With respect to any
PBGC Dbill for a premium under-
payment, the PBGC will waive any late
payment penalty charge accruing after
the date of the bill, provided the pre-
mium underpayment is paid within 30
days after the date of the bill.
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(f) Safe-harbor relief for certain large
plans. This waiver applies in the case of
a plan for which a reconciliation filing
is required under §4007.11(a)(3)(iii). The
PBGC will waive the penalty on any
underpayment of the flat-rate premium
for the period that ends on the date the
reconciliation filing is due if either—

(1) Fewer than 500 participants are
reported for the plan year preceding
the premium payment year (deter-
mined in accordance with paragraph
(h) of this section), or

(2) The due date for paying the flat-
rate premium for the plan year pre-
ceding the premium payment year is
later than the due date for paying the
flat-rate premium for the premium
payment year.

(g) Safe-harbor relief for plans that
make minimum estimated payment. This
waiver applies in the case of a plan for
which a reconciliation filing is re-
quired under §4007.11(a)(2)(iii). The
PBGC will waive the penalty on any
underpayment of the flat-rate premium
for the period that ends on the date the
reconciliation filing is due if, by the
date the flat-rate premium for the pre-
mium payment year is due under
§4007.11(a)(2)(i), the plan administrator
pays at least the lesser of—

(1) 90% of the flat-rate premium due
for the premium payment year; or

(2) 100% of the flat-rate premium
that would be due for the premium
payment year if the number of partici-
pants for that year were the lesser of—

(i) The number of participants for
whom premiums were required to be
paid for the plan year preceding the
premium payment year; or

(ii) The number of participants re-
ported for the plan year preceding the
premium payment year (determined in
accordance with paragraph (h) of this
section).

(h) Reported participant count. For
purposes of paragraphs (f) and (g)(2)(ii)
of this section, the number of partici-
pants reported for the plan year pre-
ceding the premium payment year is
the number of participants last re-
ported under this part to the PBGC (for
the plan year preceding the premium
payment year) by the date the flat-rate
premium for the premium payment
year is due under §4007.11(a)(2)(i).
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(i) Safe harbor relief for certain plan
amendments prospectively changing plan
year. This waiver applies in the case of
a plan for which a reconciliation filing
is required under §4007.11(a)(3)(iii). The
PBGC will waive the penalty on any
underpayment of the flat-rate premium
for the period that ends on the date the
reconciliation filing is due if, by the
date the flat-rate premium for the pre-
mium payment year is due under
§4007.11(a)(2)(1),—

(1) The plan has been amended to
change its plan year and the amend-
ment as in effect on that date makes
the premium payment year a short
year that will end after that date; and

(2) The plan administrator pays at
least the lesser of—

(i) The amount determined under
§4007.8(g) based on the actual length of
the premium payment year, or

(ii) The amount determined under
§4007.8(g) based on the length that the
premium payment year would have if
the new plan year cycle began as an-
ticipated by the amendment.

(3) Variable-rate premium penalty relief.
This waiver applies in the case of a
plan for which a reconciliation filing is
required under §4007.11(a)(2)(ii) or
(a)(3)(iv). PBGC will waive the penalty
on any underpayment of the variable-
rate premium for the period that ends
on the earlier of the date the reconcili-
ation filing is due or the date the rec-
onciliation filing is made if, by the
date the variable-rate premium for the
premium payment year is due under
§4007.11(a)(2)(1) or (a)(3)(ii)—

(1) The plan administrator reports—

(i) The fair market value of the
plan’s assets for the premium payment
year, and

(ii) An estimate of the plan’s pre-
mium funding target for the premium
payment year that is certified by an
enrolled actuary to be a reasonable es-
timate that takes into account the
most current data available to the en-
rolled actuary and that has been deter-
mined in accordance with generally ac-
cepted actuarial principles and prac-
tices; and

(2) The plan administrator pays at
least the amount of variable-rate pre-
mium determined from the value of as-

§4007.10

sets and estimated premium funding
target so reported.

[64 FR 66385, Nov. 26, 1999, as amended at 65
FR 75164, Dec. 1, 2000; 71 FR 66869, Nov. 17,
2006; 72 FR 71229, Dec. 17, 2007; 73 FR 15076,
Mar. 21, 2008]

§4007.9 Coverage for guaranteed basic
benefits.

(a) The failure to pay the premiums
due under this part will not result in a
plan’s loss of coverage for basic bene-
fits guaranteed under section 4022(a) or
4022A(a) of ERISA.

(b) The payment of the premiums im-
posed by this part will not result in
coverage for basic benefits guaranteed
under section 4022(a) or 4022A(a) of
ERISA for plans not covered under
title IV of ERISA.

[61 FR 34020, July 1, 1996, as amended at 72
FR 71229, Dec. 17, 2007]

§4007.10 Recordkeeping;
closure of information.

audits; dis-

(a) Retention of records to support pre-
mium payments—(1) In general. The des-
ignated recordkeeper under paragraph
(a)(3) of this section must retain, for a
period of six years after the premium
due date, all plan records that are nec-
essary to establish, support, and vali-
date the amount of any premium re-
quired to be paid and any information
required to be reported (‘‘premium-re-
lated information’’) under this part and
part 4006 of this chapter and under
PBGC’s premium filing instructions.
Records that must be retained pursu-
ant to this paragraph include, but are
not limited to, records that establish
the number of plan participants and
that support and demonstrate the cal-
culation of unfunded vested benefits.

(2) Electronic recordkeeping. A des-
ignated recordkeeper may use elec-
tronic media for maintenance and re-
tention of records required by this part
in accordance with the requirements of
subpart E of part 4000 of this chapter.

(3) Designated recordkeepers.

(i) With respect to the flat-rate and
variable-rate premiums described in
§4006.3 of this chapter, the plan admin-
istrator is the designated recordkeeper.

(ii) With respect to the premium for
certain terminated single-employer
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